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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



AK CHIN INDIAN COMMUNITY, ) 

) 

PlaintijOF, ) 



) 

) CivU Action No. 1 :06CV02245 (JR) 



) 

DIRKKEMPTHORNE, etal., ) 

) 
Defendants, ) 

, ») 

DECLARATION OF CECILIA MARTINEZ 
IN SUPPORT OF DEFENDANTS^ MOTION FOR VOLUNTARY REMAND 

Pursuant to 28 U,S,C. section 1746, 1, Cecilia Martinez, declare as follows: 

I 
L I am the Supenmendent of the Bureau of Indian Affairs (BIA) Pima Agency, which Is 

located in Sacaton, Arizona. I have held this position since April 2006, and I have been employed 

by the Department of the Interior, Bureau of Indian Affairs (BIA) since June 1986. 

2. Attached as Exhibit A are true and correct copies of some of the 2005-2007 
correspondence between the BIA Pima Agency and the Ak-Chin Indian Community. 

I declare under penalty of pequry that the foregoing is true and correct to the best of my 
knowledge, information and belief^ and that this declaration was executed on November ^^ 2007. 




CECILIA MARTINEZ 
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Branch 

TelephlDi 
FAX Niiimber: 



Ms. 

Ak- 

42501 



Dear 

This 
from 



United States Department of the Interior 

BUREAtI OP INDIAN AFFAIRS 
PIMA INDIAN AGENCY 
P.0,B0X8 
SACATON. AJ^IZONA 85247 ^ 



of Real Estate Sen/ices 
net 520-562-3376/3377 
520-562-1280 



MAR S 2007 



Dslla 



cmn 



M.Carlyle, Chairrhan 
Indian Community 
W- Paters & Nail Road 
Marjcibpa, Arizona 85239 



vis. Cailyle: 



in response to your letter dated February 22, 2007, requesting technical assistance 
(bur office. 



in 



Our office has requested an appraisal for the property which was leaded by Renal West Care 
Group, in Lot 68, Section 33, Township 4 South, Range 3 East of the Glla and Salt River 
Base I and Meridian, Pinal County, Arizona, containing 1 ,0 acres mor^ or less, dated March 1 , 
2OQ7J We have enclosed a copy of thfe appraisal request, and a copy of the uncertified title 
statu! report, for your information. i 



res Donse ' 



In 

25 U^ 



to your question regarding agreements in duration of s6ven (7) years or more, 
S.C. § 81 (b) requires that "No agreement or contract wm an Indian tribe that 
encufintiBrs Indian lands for a period of seven (7) armors years sHall bt^ valid unless that 
agreement or contract bears the approval of the Secretary of the Interior or a designee of the 
Secretary^' 



Ifyod 

Sup 

562 



have any questions or wish to discuss this matter further, please contact either the 
Supefintendenfs office ^t (520) 562-3326 or Larry McKeighen, Acting Realty Officer at (520) 



3376, 



Sincerely. 

/5/J/ft' DANIELS' 

/I 

ABTINS Superintendent 



Enclosures 



R| sally Chnono 
Siipeiintandent Chrono 
CJjseChrono 

hhunt/hri; 03/07/2007 
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United States Department of the Interior 
BUREAU OF ^^fDlAN AFFAIRS 

PIMA AGENCY 

Post Office Box 8 - Sacacon^ Aritona H5247 



IN REfLTREFBt TCK 



Real Estate Services 
TEL.: (520) 562^3376/3377 
FAX: (520) 562-1280 

MAY 1 B 2005 



Honorable Terry O. Enos 
Chairman, Ak-Chin Indian Community 
42507 W. Peters & Nail Road 
Maricopa, Arizona 85239 

Dear Chairman Enos: 

This is in response to your request of May 5, 2005 for a Right-Of-Way Application 
concerning Weatpac Development, Inc. developing a subdivision (Santa Cruz Ranch) 
on the southeast comer of the Ak-Chin Indian Reservation. The proposed project 
involves the realignment of approximately 3,23 miles of the Santa Cruz Wash in 
Sections 15, 22 and 26. Township 5 South, Range 4 East, Pinal County, Arizona, and 
that the realignment is needed to rectify potential flooding issues in the proposed Santa 
Cruz Ranch subdivision. 

Enclosed is a copy of the Right-Of-Way Pnxredures with RIght-Of-W ay Application. 

If there are any questions, please contact the undersigned at (520) 562-3326 or Julia A. 
Moffna, Real Estate Services, at (520) 562-3376, or Peter Overton, Environmental 
Office, at (520) 562-,3326. 

\ , 

/ 



Enclosure 




Acting Superintendent J 



cc: With copy of May 5, 2005 Lett«n R^PQlutlon A-^7-03 & January 12, 2004 MJ>X), to; 

Stan Webb, Realty Officer, Branch of Real Estate Services, Western Region y^ 
Cathy Wilson, Und & Water Resources Officer, Branch of Land & Weter RasourcftB. Western Region 
Amy L. Heuslein* Environmental Proiection Officer, Branch of Environmental Mgrnt.. Wastern Region 
Peter Overton, Envjronm<3nta! Sp^ci^w&t, Pima Agency 
Joe Revak, Supervisory Engineer, Branch of Natural Resources, Pima Agency 
Department of Antiy, Corps of Engineer^ A2 & NV Area Office, Attn: Cindy Lester, Chief of A2 
Section, Regulatory Branch. 3636 North Central Avenue, Suite 900, Phoenix, AZ 85012-1939 
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AK-CHIN INDIAN COMMUNITY 

Community Government ^^ _^ 



42507 W. Peters & Nan Road ' Maricopa, Arizona 85239 ' Teiephgn©: (520) 568-1000 ■ Faxt (520)568-4566 



Moy 5, 2005 



j^min n. Nuvamsoj Superindbndftnt 
Pima Agency 
P.O bQ?s 8 
Sncoton^ Arixono 65247 

Dear Superintendent, 

The Ak-Chin Indian C^nimunity and Westpoc Development Inc., are requesting a Righl-of 
Way Application. Westpoc Development inc. Is developing a subdiviyioit (Santa Cruz 
Ranch) on the southeast comer of the reservation. The proposed project Involves the 
reallgnnnent of approximately 3.23 miles of the Santa Cruz Wqsh In Section 1 5, 22, and 
26, Township 05 South, and Rang^ 04 Eost in Ptnal County, Arwona, The realignment 
project U needed to rectify potential flooding lasues in the pi'opo$ed Sonta Cruz Ranch 
subdivision. 

Approximately 75 percent of the proposed 1,922-acre Sonto Crvz Randi development ts 
in the 100-year floodplafn of the Santa Crust Wosh, The Santa Cruy Wash currently does 
not have capodty to contain the 100-year flood event of approximately I2,600cfs- 
Westpac Development is proposing to contoin the 1 00-year flood by conaitzmg over f^ow 
onto the AK-Chin Indian Community. The canalization shoU leaven the impact in an event of 
the 100-year flood 1^ the Santo Crux Ronch and eliminate the 100-year floodploin from 
the Ak-ChIn Indian Community, The Ak-Chin Indion Community hoa signed a Memorandum 
of Understanding Agreement (attachment A) with Westpac to start the process of 
applying for o 404 permit and BIA Right-of Way application, 

Pleose submit a Right of Way Application to the following address 42507 W. Peints S. 
Noll Road, Mdricopo, Arizona B5239 attention Plonning and Development Oifiiir ]Uw 
Community looks forward to your response. 




4 



Sincerely, 




Teri*y 0(r Enoi, Chairman 
Ak-Chln Indian Community Council 



vio • " ^[;^5 
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AK-CMIN INDIAN COMMUNITY COUNCIL 



42507 W. Peters & Nail Road 
Maricopa. Arizona 65239 
Telephone: (520) 568-1000 




Resolution Nn A-37-05 



RESOLUTION OF THE 
AK-CHIN INDIAN COMMUNITY COUNCIL 

A Resolution Requesting ^ BiA Right'of-Way Application Regarding Santa Cruz 
Wash, Ak-Chin Indian Reservation 

WHEREAS, thfe Ak-Chin Indian Community (the "Community") is a federally recognized 
Indian Tribe organised pursuant to the Indian Reorganization Act of 1934; 
and 

WHEREAS, the Community is governed by the Ak-Chin Community Council (the 
"Councir") pursuant to its Articles of Association (the "Articles") approved by 
the Secretary of the Interior December 20, 1 961 ; and 

WHEREAS, the Communfty and Westpac Development Corporation, Inc.. ("Westpac*), 
as agent for Anderson and Val Vista 6, LLC and Santa Cruz Ranch, LLC 
(collectively. "Owners") have negotiated a Memorandum of Understanding 
respecting Owners* development of the proposed 1,922 acre Santa Cruz 
Ranch Project located between Murphy and Russell Roads and Val Vista 
and Miller Roads, a cx)py of which is attached hereto and made a part hereof 
as Exhibit "A"; and 

WHEREAS, the Community has undertaken to cooperate with Westpac in requesting the 
Bureau of Indian Affairs {''BIA") and the Department of Interior to provide 
pennaneni maintenance easements to the Santa Cruz Project, allovwng 
oversight of maintenance of a completed channel and the existing channel to 
carry out maintenance duties and functions; and 

WHEREAS, the parties have determined that part of this process involves a request by 
the Community fora BIA Right of Way Application to and fortha Santa Cruz 
Wash. 

NOW THEREFORE BE IT RESOLVED, the Council does hereby authorize Ak-Chin Indian 
Community to enter into a request along with Westpac and related Owners, to the Bureau 
of Indian Affairs for a Right of Way Application to and for the Santa Cruz Wash; and 

NOW THEREFORE BE IT FURTHER RESOLVED, that the Chair or Vice-Chair Of the 
Community are hereby authorized to execute any documents necessary to complete the 
request for Bf A Right of Way Application, 



11/1G/2007 10:07 FAX 
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C-E-R-T-l-F-l-C-A-T-l-O-N 

Pursuant to aulhortiy In Article Vlll, Section 1(a), (b), (c), (d), and (m) of the Articles of 
ABSOclatlon of tha Ak-Chin Indian Community, approved by the Secretary of the Interior on 
Decembar20. 1961, by • quorum of 4 members present at a Regular Council meeting held 
on Mftv 4. 200S . ■( H\§ AK-ChIn Reservation. Maricopa, Arizona, by a vote of 4 for, Q 
agalnat, Q not vollne, and \ abient. the foregoing Resolution was adopted. 





rerry^O^nos, Chairman 
Ak-Chln Indian Community Council 



ATTEST: 



lary 
nlty Coyncll 




on ad^ 



^dP 
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MEMORANDUM OF UNDERSTANDING 

This Memorandum of Understanding f MOU") is entered into this /^ day of January, 2004, by 
and between Westpac Development Corporation, Inc. f Westpac'') as agent for Anderson & Val 
Vista 6 LLC and Santa Cruz Ranch LLC (collectivefy, "Owners"), the owners of the proposed 
1922 acre Santa Cruz Ranch Project located between approximately Murphy and Russell 
Roads and Val Vista and Miller Roads, and the Ak-Chin Indian Community ("Ak-Chin"). The 
parties to this MOU ad^owledge that its provrsions pertaining to the subject matter hereof, 
except for Section 8 beloWp are not intended to be legally binding on either party and are merely 
a recital of the temis on which they have reached a mutual understanding and shall proceed in 
good faith to document and execute a formal definitive and binding AgT^emerrt between the 
Owners and the Ak-Chin within a timely manner, section 8 below shall be legally binding when 
this MOU is signed by Ak-ChJn, It is in good faith that Owner and Ak-Chin agree with the 
following radials: 

1, Ownam would be required to cause the angineering firni of Cos & Van Loo 
Consultants. Inc. ("CVL") to cause the plans to be sealed by a registered Civil 
Engineer licensed by the State of Arizona and regulated by the State Boanl of 
Technical Registration. CVL's Insurer shall name Ak-Chin as an additional insured 
under it Gansral Liability Insurance Policy. CVL wi|t maintain in force a two million 
dollar ($2,000,000) Professional Liability policy commonly referred to as ^'errors and 
omissions' insurance, 

• 2. Owners will negotiate a maintenance agreement with an appropriately created and 
recognized Flood Control District, Special Purpose Association. County Special 
Taylng District, or other entity able to pay for and maintain flood control facilities of 
the new and existing channel on Ak-Chin land south of the Union PacSfic Railroad 
tracks in the specific area to ba Identified on the final engineering plans. 

Ak-Chin will fully cooperate therewith and request the Secretary to provide a 
permanent maintenance easements to such entity, allowing th« party selected to 
oversee the maintenance of a completed channel and th& existing channel to have 
all neceBBary and reasonable access to the channel to carry out its maintenance 
duties and functions. 

Owner shall also negotiate an agraement with any existing entities which have 
assumed responsibility for the maintenance of any portion of Ak-Chin's flood control 
facilities. 

■ 
3. Ak-Chin would not be obfigated to pay for any costs of obtaining approved plans for 
this floodway channel project, including, but not limited to, the engineering, 
surveying, filing fees, and costs of obtaining Department of Interior (DOI) and/or 
Bureau of Indian Affairs (BIA) approval. ^ 
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4v Ak-Chin will not be required to pay for any portion of the consmjction of this floodway 
channel project or for such mcxiiflcations to the existing floodway channel as may be 
required tsy thte floodway channel project. 

5. In order to assure Ak-Chin that they will not be left with a partially constructed 
channel. Owners will agree to cause an irrevocable letter of credit to be issued in the 
amount of the cost to construct that portton of the floodway channel project on the 
Ak-ChJn property and neceasar/ to protect Ak-Chin from any flooding or any liability 
for flooding of adjacent properties which occupies land within the boundaries of the 
Ak'ChIn community pwrior to commencement of construction (the "Irrevocable Letter 
of Credtt"). Should the Owners decide not to renew the Irrevocable Letter of Credit 
thlrty^ays before its expiration date, the Inrevocable Letter of Credit can be reduced 
to cash by Ak-Chin, This Irrevocable Letter of Credit would be required to be issued 
at the time thart construction permits are issued to start construction on the portion of 
the floodway channel project located on Ak-ChIn land and the final agreement 
between the Parties would indicate under what specific circumstances Ak-ChIn 
would have access to funds to be used to complete construction if same is not 
completed by Owners or any successor to any portion of the Santa Cnjz project, 
Ownei^ will also comply with all bonding, surety or other guaranteess required by 
State of Arizona for obtaining and maintaining permit across the State lands involved 
in the project and will furnish Ak-Chin with copies indicating their compliance with 
such requirementa. 

6. Owners woukl agree to take reasonable measures to mftlgate adverse impacts on 
any adjacent land belonging to Ak-Chrn Indian Community during the conatruclbn of 
the channel, including, without limitation, possible adverse Impacts arising out of the 
construction process itself, for example, by trucks traveling over adjacent farm land. 
As an exhibit to the final agreement between the parties, and prior to construction of 
the channel, the Parties would be obligated to photograph, and/or videotape the 
condition of all potentially affected land areas to assist in later determining if any 
damage was caused to such land and improvements as a direct result of the 
construction activity. 

7. Owners would agree to pay all costs of replanting any crops that are being cultivated 
at the Kme of this floodway channel construction and that may be displaced because 
of the channelization project in the areas of Ak-Chin land as would be shown in a 
map exhibit to be attached to the final agraement. Any such payments shall be 
made based upon the fair market value of the crops at the time of constniction and 
wouW only be paid for crops that are actively being farmed at the commoncemenl of 
construction. Further, the Owners agree to pay the actual costs of reconstituting any 
land that may be displaced because of the channelization project to another area of 
the Ak-Chin owned land as Indicated speoificaily in a map exhibit attached to the final 
agreement between the parties. 
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8. Owners agree to reimburee Ak-Chin for the full costs of the legal fees AK-Chin incurs 
from the inceptton of the discussions an April 30, 2004. until the signing of this 
Memorandum of Understanding- Such fees shall be reasonable and shall be repaid 
to Ak-Chin within 60 days of the signing of this MOU. No reimbursement shall be 
required if the Tribal Council does not approve of this MOU. 

Owners shall then reimburse Ak-Chin for the full costs of any reasonablci (nunf (fMrr. 
Incurred by Ak-Chin from the signing of this MOU iinlil ,sunh Unm uri i)m fiiml 
agreement snd approvals are granted for this projficl hy \\^^^ nniuirtrtkiHil iif inivrM 
(DOl) ^y^r^ 30 days as requested. A rough esliiTiiiui tii ikkuiUiu »ni|rtt ftw^ %h«p« im 
attached as an exhibit to the final agreennent. 

9. Owners and Ak-Chin would allow the Army Corps of Engineers ic iinvu nn MUnnnni 
review of the project and the Army Corps of Engineer^ and the Bureau ol incJinn 
Affair? to undertake any legally appll{::able review as wall. 

1 0. Owners would agree that any homeowner who purchases in Santa Cruz Ranch shall 
be, at the time of purchasing a home, furnished with a disclosure explaining the 
presence and ipossible risk of over flight insecticide spraying in the general vicinity 
and shall be required to acknowledge this disclosed activity In writing. Such writing 
shall Include a statement by which the homeowner acknowledges the spraying to be 
an activity pre-existing the homeowner's occupancy of the homeowner's property, 
and that the homeowner assumes the risk of any harm resulting from such airfivity so 
long as Ak-Chin remains in compliance with any State, Federal or Tribal law 
pertaining to the activity, 

H.Ak^hin shall grant Owners, and its representative agents, employeos> nn^ 
contractors ah reasonable access to the property within its tioundnrins rofniniiiw^tng 
on the date this MOU is signed and continuing until compl^iUin ni xhn th^yiiwtty 
Channel project, a? well as any necessary temporary Gnsdinnni-i fm ciitMiriH^Htfi id 
the channels. Owners shall give Ak-Chin 5 day'n wrtUim imtii n p^um m t^*i #*>|er>ie 
upon the lands within the Ak^Chln boundnnt);.. .ind *>hi>)i uliiof^Mi i«MiHMhr *^ « 
respects with the requirements of Ak-Chin's Rigtil-ul-t.M»/y iujuh*? nyblwyi A» 4:i»i 
expressly acknowledges that a number of different persuru; aiul (inhl<«i» wMi f>o»»*i ii> 
have reasonable uninhibited access within the Ak-Chln boundami**;; u> c^mmMn thi-. 
project, Including without limitation Owners, Westpac, their respective onginucjru, 
contractors, surveyors, and various government bodies, and Ak-Chin v^ll a'low such 
entitles to travel upon and over its land fn the course of completing the project. 
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12. The final definitive agreement Incorporating theee terms must be fonj\al\z^6 by a 
Resolution of the Tribal Couhcil and executed by the official tribal council 
representative. Ak-Chin agrees to fulJy cooperate in processing the applicatton 
through the OOJ and the BIA rn a timely, professional manner, and a conceptuaf time 
»ne prepared by the owner and Ak-Chin shall be attached as an exhibit to this MOU 
shortly after its execution. 

The definitive agreement would be mad© contingent upon the following occurrences: 

* The State Land Department granting approval of the necessary easements 
for the construction and maintenance of a portion of the floodway channel 
project ito be burit across State Ldnd; 

- Westpac, on behalf of Owners, receiving zoning approval acceptable to 
Owners for the Santa Cruz Ranch project from all appropriate governing 
bodies; 

- The floodway channel design and proposed maintenance arrangement must 
be approved by FEMA and the Corp of Engineers; and 

- Owners sgree that any reasonable legal fees called for under Paragraph 8 of 
this Agreement shall be paid so long as the MOU is approved by Tribal 
Council- 

The parties hereto acknowledge that they have read the above provisions, understand and 
agree with the terms set forth above- 

Westpac Development Corporation, Inc, 
By: 




5: €%i£^^Mrl\J^ \J^\C^. V^iL^ J<^ I 



The Ak-Chin Indian Community 
By: 
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Department of The Army 
Corps of Engineer 
Arizona and Nevada Area Office 
Attn: Cjndy Lester. Chief Df Ari2ona Section. 
Regulatory Branch 

3636 North Central Avenue 

Suite 900 

Phoenix, Arizona eS0l2^1939 
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United States Department of the Interior 
BUREAU OP INDIAN AFFAIRS 

PIMA AGENCY 
Post Office Box 5 - Sfca^ton, Aniona 85247 

IN RfyUf F^EFEi^ TO: 

Real Eacjite Services 
C3M) 56Z*3376/3377 



A fotu^i applicAClci& £or a rlgbc-of-vay shAll b«i £iled vlth r.he 
Supeclntaiid«iic, PlniA Ageacy, Attantiloa? Keal EAtiAte Serrtc^KB. Tha 
AppIicAClon stull cite thA aitaruce under vklcl^ it va« £lXc4.p sbOvr 
chc vtdth, leAigch and area far each typ^ of la4ul ftta^ua* «iid 
aLccQttpaAled byv 

' a« Vrlttfen agrafiweat to comply with ail stipulatloos o£ 
25 GFR XG9. 

b« Mapn o£ definite locatiofei Ccvo penoneiLC feproduciblea 
and four prints ) » vlcli complete l^s^l cmlierlliKft 
d«aerl.pciDn. Mapa flbcnild show btr^akdpim of lenisch 
and area of each type of IndlaA Xmid. crosMcdc 
1»«., Tribal, allotted lands. 

There should be subserlbed on the ^odape of definite 
location an affidavit executed by the englbeer vho 
made the survey, and a certificate execucsd by the 
applicant, both certifylug to the accuracy of the 
aUTVey and maps and both deslgELiLeluB by termini nod 
length of the Una of iroute. 

c. Appraisal report and dBpoait of rlght-Qf<^way cenelderation, 
if not previously deposited. Ho valver of payttent required 
per 25 OFR 169.12-^14 vlll be conaldered unleee apeelfically 
requested In writing, 

d» Allotteea' vrltceu coaaent on FQtm 5-105b in the case of 
allotned land, Tr\l^l re-Wi^Hff«»K I tf iv.t-^/ /c<»%^. 

The applicanc shall be respfufriblc Jof obtaining the 
landowaers' ccmsenta (slgnaturea) prior to aubmisBloii to 
Ueal Batate Services. *'' 

e, Archaelpglcal clearance, '^ 



CD 



, ,. fia§g«1:05-cv-02491-JR Document 46-2 Filed 11/21/2007 Page ITl^l^f^^^^ 



f- Esvtro^iaatal Assesfiflsent Beporc-'-ii brief fltaecMcat of the 
project (iLncltsiftB pertinent data of faclHtlee such ra 
pammr line voltage. ph»ee, type at pelea^ aixe AttA type 
of pipe lines whether buried or nurfww. etc-), locaclcm 
of projecKif tenrain of limd, type of vegscatlcmft mueber 
of people to be served « Any expeeted adverse effect on 
aeathftttc value* vlXdllfe, anrfaee or mbaurfaee watetr 
0oiirea», any croaalne of e^iating or other ri^ts-of-^wy. 
and plans for reetoration and/or reaeedine of any 
diaenrhed mirfane (eroalon control) « 

fropiea of the applicable Btfiistione of 2B Code of Fedex-*! RegulatlOnat 
Part 169 J an inclnded for yonr infoi warion* 



If yon haee any qneaclontfi, pleaae call Real Katate Samoce at 
(520) 562-3376/3377. 



•■1 

f 




11/16/2007 10:08 FAX ©021/051 

1V15/200T (ife;^ f:«5-(^^2B|«1i^JW Docui«i]G^fflei-2EALasitftCfe1 1/21/2007 Page 18 of|gT 4^056 



RIGHT OF WAY PROCEDURES 

AoplicatJon fijr Rigbt-of-Way 

(25 CFR 169.5) 



m, Rieht-of-Wav Application 

A. PuQctiens at Agency Level: 



(S) 



1 . Foimal jqjplication diaU be filed with the Superinteadent, Pfana Agjsncy, 

Attention: Real Estate Service. The appUcatlon sbaU cite tiic stsrtate muter 
' which it was filed, show the width, lenglii and area fiMr each type of land 
status, aad accompanied by t 

a. Written agreement to comply with aU etipulationK of 25 CFR 169. 

b. Maps of definite location (two permanent reproducibks and four prints), 
with complete legal centerUn^ desc^ption. Maps should sihow breakdown 
of lengdi and area of each type of Indian land crossod^ Le., tribal, allotted 
land^. 

There siiould be subscribed on the maps of definite location, an affidavit 
executed by the engineer wbo made ^ survey, and a cedificate executed by 
the applicant, botiii ceitifyhig to the accuracy of the putvey and mapa and 
both designating by termini and length of tihe line of route. 

c. Appraisal teport and deposit of right-of-way oonsid^ation, if not 
prcvioiijely d^josited. No waiver of payment required per 25 CFR 169,12- 
14 will bo considered unless specifically requested in writing. 

d. Allottee's written consent on Focrh F-lCMb in the case of allotted 
land* 

e. Ait^eological clearance 

f Environmental Assessment Report — a brief statement of die prqject 
(include pertinent data of facilities such as power line voltage^ phase, type of 
poles; size and type of pipelines livhether buried or surfecc, etc.), location of 
project t^rain of land, type of vegetation, number of people to be served, 
any csqpected odverae eSect on aesthetic value^ wildlife, source or 
subsurfece waior sources, any crossing of existing or other rights-of-way, 
and plans for restoration and/or reseeding of any disturbed source (erosion 
control). 

Formal ej^^vixonmentai impact statement will be required on m^or projects. 
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rV, Grant of Easement fbrRight-of-Way 

A. Fimctions at the Agency Iwel: 

1 . Upcm satlsS^tory compliance -with all requiraments, Real Estate Services 
will forward the right-of-way packet to the Strpermtendent for his review and 
approval* 

2i After apptoval, distribution of the Grant of Easemanrt for Right-of-Way is 
made to the applicant, 

3, Distribution of the right-of-way consideration to the landowners involved 
will be made depending on the schedule of distribution of the lease 
distribution cleric. 

4, The Agency will forward the approved right-of-way docmnents to Land 
Titles and Records Office, Albuquerque, New Mexico for reconling. 

V. Actions to oomnlgte Rifdit-of-Wav (25 CFR 169.X6) 

A. Upon completion of construction of rigb£*of-way^ af^licant shall famish Real 
Estate Services with AflBdavit of Compledon, in duplicate 

5 , Agency Real Estate Service will field inspect the site, and report any additional 
damages or failure of grantee to comply with easement stipulalionfi. The 
SuperintOTdont'B recommendation for final clearance or further remedial action will 
be made. 

C. Upon receipt of the written report of field inspection, distribution of the balance of 
the deposit will be made based on the report, and a letter written to applicant 

B. The affidavit of completion is forwarded to Land Titles and Records for recording. 



^ 
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The xole of the Bursau of Indiaa Affairs is to review the completed rightSK)f-way docmncnts, 
service line agreemeats and leases for confonnance with ^?dstlng laws and regulstioiis. 

Almost all Iflnd, both bidian and non-indiaii, is served by roads» canals, tiansmmion lines, as well 
as othjcr servicer Most of those services g^is services needed and used by Indian tribes and 
individual Indians. Many stamtes have given the Secretary and others, duties and powers to grant 
rights-of-way through Indian lands. Specifically, the Act of February 5, 1948, is the statirte we 
look to now to grant and i^ocess rights of way on Indian land. The 1948 Act aotborizes ihe 
granting of rights of way for ALL puiposes across both tribal and individual owned Indian land. 
The Seopotaiy in gnaitiiig ri^ta of way has to have the consent of the tribe and/or the individusd 
owners (under some circumstances it is not necessary to have 100% of individual owners). He is 
also authorizj^d to determine the amount of just compensation. "Hie regulations require that the 
consent of the tribes formed under the Indian Reorganization Act (May 1, I936)i and the 
Oklahoma Indian Welj^^e Act and all other tribes, which have tribal governing bodies, recognized 
by the Secretary. The only instance the SecretiDry c^ grant a right of way without the consent of a 
tribe across tribally owned land is if the tribe does not have a recognized governing body* 

A 'light-of-way"* is primarily a privilege to pass over another's land, or a privilt^ which one 
person* or a particular description of pcESons, may have of passing over the land of another. It 
is nothing mor« than a special and limited right of use, which does not exist as a nannal right, 
but which must be created by a grant or its equivalent. 

The Bureau's i^^onsibiUty in making grants of ri^sts-of-way over Indian land stems from 
the United States Government's te^onsibilities as trustee for the land. Therefore, grants of rigjiis- 
orwa.y jshall be made in such a manner as to discharge properly the re^>onsibilities and obligatiaos 
of a trustee to the owner or' owners of the land; that is, to assure that the rights of the owner or 
owners of the land are protected. 

The regulations (25 CFR 169) are designed to give adequate latitude to act in the best interest of 
the ownexs in ^ wide variety of circumstances and situations, which arise at the Agency in 
connection witb ri^its-of-way :matterB. 

The Secretary may not grant a ri^tof-way or renewal for less than the q>praisal i^r mark^ value, 
plus any severance damages, unless waived in writing by the laudowners or their representatlveB* 
It should be noted that the consideration is stated is not les than the appraisal value, btit this is not 
intiended to limit or restrict the individual's or tribes in negotiadqg amounts in excess of Qie 
api»raisal value. Likewise, the tenn*^^alved'' as iised extends to a waiver of all or part The 
regulations give the mithorl^, wi& the landowners consent, to waive all cotnpensation. ther^ore, 
it is also implied that less than the total ocoiq^ensation may be waived^ if such partial comp^fisation 
and odier consid^aticms have been negotiated and together compensate the landowner for &e 
taking. If all or paort of fte consideraricoi is waived, reasons for doing so should be clearly stated. 




5- 
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UtiHties 

It is the respcmsibility of the prospective coiisumer (s^ipUcant) tp request for iwwer, telephone line, 
sewer, water or other services to their designated hoxtteeite. 

The eiitity providing the services must then provide Real Estate Services with 1) Adequate 
description of the proposed project and sketch showing the general location of Qie route 2) Writteu 
consent of allotted landowners 3) Application forRight-of-Way 4) Enviioimicaital Assessment 
Report to dcterrmne whether or npt an Enviromnentsd Impact Stotement ia required, and 5) An 
archaeological clearance mig^t be necessity if the home site is located on historic properties. 

A service line agreement is used for furnishing utility sendees across lands of the owner, 
authorized occupant or user for facilitieja witbin these lands, tt does not include or extend to lands, 
which are not owned, or not under the authorized occupancy or use. The snvicing eitfity famishes 
Real Estate Services, Pima Agency, with an executed copy of the agreement with a plat or diagram 
showing the location, size, and extent of the line. These are filed with the Superinteudeat, Pima 
Agency, and do not need to be recorded with Land Tltiies and Records. 

Ingress or Egress 

The applicant is re^onsible for making sure the property has ingress and egress rights. The 
Bureau of Indian Affairs Branch of Roads will construct and maintain a road only if it on their, 
road system or if the Gila River Indian Community requests that a road be placed on the BIA road 
system. The new criteria are that a road has to serve at least three (3) residences. 

The Bureau of Indian Affairs must, as a legally responsible trustee protect the rights of owners of 
trust larul Fomial right-of-way grants are therefore required in order to property occupy or use a 
right of way* 



To) 
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HUJSIItfTICN # 1 

aetlicmucn kh pnaiissiaN to subset bor Bi<sa<ff-viKi 



ba.vixs a rQcldencc or principal pXace of busixieisB at _ _ _ 

hereby files an aipplicatlaii with the Bureau of Indian 

Affuirsp pwsuant to the tarns and provisians of the Act of Faiiriiary 5» 194B 
(62 Stat. 176 25 U*S-C, 3Z3) , and to the regulatiom of the D«pa:rta»ttt of 
thn Interiiv coiit&ixini in Title 25, Cede of Federal RegaUtiona, Part 169 » 
for poimissioaa to sorvwy a rig^t-of-^ay for the foll<w4ttB purposed and 
reasona: 



AisroBS the followlBg described Indian land: 



Tbe d|:pl leant laderatanda and beirdbr es^sreesly agrees to Indomify the 
gfaited 5tatee» the owners of tbe land, aoad occupants of the land, againet 
liability for lose of Hep personal inj my and ptroperty ciroage occurring 
because of survey activities and t;au»ed by the applicant, hie aiployeea^ 
cooitractors atti their o^loyeeSp or siibctmtTractore and their oployeea. 
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(?) 






HJ MEESBSS HBERB OP, _ has esus^ 
this instronent to te eaoecuted thia day of ' 19 



WXmESS APdJCSItT 



SOFGQECEItla DQQDMSEnS 

( ) rarlfetaa octtsenb of tha laaaswnevs. 

( ) BjrSdanee a£ good faith aM ftnaftreiaJ respansihiHty, 

( ) Doable est^mataa diaaiages. 

( ) stabB nfTtlflmi cotpoxate cilaEger or articles of incccpacattiaa. 

( ) ca rtifiert aapsr o£ zesctLiitiai ae bylcne of the csorpoKHtixn aitborizlng 

the f lUp q of the asf^jjsatioti, 
i ) Statt cgtiflnmrigi that tfaa grplicwib is authnflmd in tiie state 

.tteee the land is located. 
( ) nprtiflfi^ ccpgr of tba axtdcl^s o£ partnership or associatMa. 
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mUSlSAMCN # 2 



UNTIED FTTATO S 

D&PAR3MEIII OF IHE INIEEtlQR. 

BGRESJ OF DDIAN AFFAlES 

SIKEBENT CF LANDCWflEHS TO ACCOvIPANr APPLICATIO? 
KR PEBMISSICXV ID MAKE SUEC^BY 



Date 



Ideeitificatlan. No. h Name 



(.Allot. Ndv» Ns]B, Tribal Rj&£. Nolr etc.) 



Ibft midereigEwd o<«eir(B) of said iBoad harder condoat to the granting of 
permisBim to surrey cmly , (It is uodex^tood that it^on the rlg^t-ot-^wcf 
locatioa jiB dBfinitely aBtabiflhed th*t the applicant will suhait fozeal 
^kplicaticoa. for a rif^t-of-way isx accordance ^th current lawn and 
regal atiooa.) "Thla coojsent haa be«n tiegotlated c3o tbe fol louring tezns axKl 
conditianas 



Wltncssea: Owncrdi Date Signed: 



(Una reverse side of this sheet if adklitlanal spac« is needed for tha ovner'a 
slgaaturea. If this consent xnvolvas Tribal land^ it Bhould be b^ mflolutiotu) 




? 
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RIGHT-OF-WAY APPLICATION 



COMES NOW THE APPLICANT 



Qf . This ^day 

ftf , 19 , \^o h«eby petition(s) the Bureau of Indiati 

Afi&irs and respectfUDy files under the tenn« and provisions of the Act of February 5, 1948 
(62 StaL 17; 25 U.S.C 323)« and Code of F^Sd^al Rj^ulations, 25 CFR 169, an ^>pUuati€Mi for 

a • right-ofvway for Ifae foUowing purposes and teaaoos: 

(tem of yeans) 



Across the foUowinii; described land (Easemeoc description): 



SHidririit^^oP-wavtabe in length. in 

width, and ^^^ .,_«_^__ in si* («r area), as sliown on attaohedmq[> of 

definite location. 

SAID APPLICANT DOES HEREBY UNDERSTAND AND EXPRESSLY AGREE AS 
FOLLOWS: 

(a) To constracc and tnuntain die ri^t-nf-^way in a woikmanlike manmr. 

(b) To pay iwouEpdy all damages md conqpensacioiu in addition the deposit made 
pursuant to 169 A detexinined by the Secretary to be doe tiie landowners ^ 
authcmzed users and occupants of the laxid im account of the survey, granting, 
construction and maintEnance of the ri^-of-way. 

(c) To indemnify tiie landowners and amhorized users and occupan t s against any 
liability for loss of life^ peisonal injiny and pr^er^ damage 
construction, maintenance, occupancy or use of die lands by the applicant, hid 
ooDtployces, contractors and then' employees, or subcontractors and their 
employees. 




/^ 
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(Rev S/73) l»IITEI» STA*TS$ 

DEPARTHENT OF THE INTE&XOE 
BUREAU OF XMVIAK AFFAIRS 

STATKMEWt OP OWKEKS OF ALLOTTED tWXAN LANDS TO ACCOKPAHY 
APPLICATION FOE KCa«-OP-VAy 



_A5Bticy,^ 



Allotment No* _ Allottee 

DeacrlPtiO n 



The uBderBigned ownerd) o£ said land, hereby glve(a) peTmlfiAion to i&ake autveya 
of (ttnd cOtAAent* Co the gtantitifi o£)* a right-^of^vey £or_ 



(»t«te purpoae) 
jtm eontemplACed by the Appllejition of 



_^^^^ ^^ , _ *» shown on the attached AaPb 

^~^ CHeoie end Addreta) " ~ 

on payment of $ ._^ and other good ond valuable conaWeretton- 



Ccher teraiB or connaeritK (i£ applicable)!^ 



Witneaaei Ownera Intereat 



— mJI I W ll l^*l»^pilll^M ■ ■ ■■W " M ill ■■ .,,■■■1 ^1^»^— — IM^ II ™'l " 

I m i L '• • ~' ' " 



^T) *Strlke out non-applicable iteM» "7 



